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of fact it was not. Murray v. Preston, 106 Ky. 561, 50 S. W. 1095, 90 Am. 
St. Rep. 232. The legislature of a state may determine whether a stream 
shall be considered a public highway or not, yet if it is not one the legis- 
lature cannot make it one by a simple declaration that it is one, since it is 
private property which the legislature cannot appropriate to a public use with- 
out compensation. Cooley's Constitutional Limitations, Ed. 5, p. *5<}i ; 
Walker v. Board of Public Works, 16 Ohio 540; Olive v. State, 86 Ala. 88, 5 
South. 653, 4 L. R. A. 33; Yates v. Milwaukee, 10 Wall. 497, 19 L. Ed. 984. 
Owners cannot be deprived of property rights without compensation by arti- 
ficial additions to the waters of a stream whereby it is rendered navigable. 
Thunder Bay Booming Co. v. Speechly, 31 Mich. 336, 18 Am. Rep. 184; 
Druley v. Adam, 102 111. 177. The navigability of a stream is to be deter- 
mined with reference to its natural condition. Hall v. Lacey, 3 Grant. Cas. 
(Pa.) 264; U. S. v. Rio Grande Dam & Irrigation Co., 174 U. S. 690, 19 Sup. 
Ct. 770, 43 L. Ed. 1 136; In re The Daniel Ball, 10 Wall. 557, 19 L. Ed. 999. 

Contracts^ — Performance of Building Contract. — The plaintiff, a build- 
ing contractor, engaged to duplicate a certain dwelling house for the defend- 
ant but before the painting had been begun the house was destroyed by fire 
without the fault of either party. In an action for the price of the house, 
failure of performance was interposed as a defense. Held, that the painting 
was an essential part of an inseverable contract and that the house was not 
completed ready for delivery before its destruction. Annis v. Saugy (1909), 
— R. I, — . 74 Atl. 81. 

To entitle a contractor to recover upon a contract, inseverable in its na- 
ture, and which has not been strictly performed, it must appear either that 
there was an honest attempt to complete the contract according to its speci- 
fications, resulting in a substantial performance with only some slight devia- 
tions as to some particulars provided for, or, that there was an assent or 
acceptance, express or implied. Jennings v. Camp, 13 Johns 94; Taft v. Mon- 
tague, 14 Mass. 282 ; Kettle v. Harvey, 21 Vt. 301 ; Helm v. Wilson, 4 Mo. 41 ; 
White v. Oliver, 36 Me. 92 ; Elliott v. Caldwell, 43 Minn. 357. Although there 
has not been sufficient performance to permit a recovery on the contract, still, 
in some instances, a recovery on a quantum meruit or quantum valebant is 
permitted where the benefits of such part performance have been accepted. 
Hayward v. Leonard, 7 Pick. 181 ; Smith v. First Congregational Meeting 
House, 8 Pick. 178 ; Snow v. Ware, 13 Mete. 42 ; Lord v. Wheeler, 1 Gray 282 ; 
Aetna Iron and Steel Co. .v Kossuth County, 79 Iowa 40; Gallagher et al. v. 
Sharpless, 134 Pa. St. 134. This theory of recovery has been extended to 
inseverable contracts of service under the authority of Britton v. Turner, 
6 N. H. 481 and Jordan v. Fits, 63 N. H. 227, but it has found but little favor 
in other states. See Eldridge v. Rowe, 2 Gilm. 91 ; Olmstead v. Beale, 19 
Pick. 528; Wooten v. Read, 2 Smed. & M. 585. 

Corporations. — Capital Stock. — Trust Fund. — Right of Bank to Pur- 
chase Its Own Stock. — A solvent stockholder in an insolvent bank deliv- 
ered to the president of the bank his shares of stock m the bank in payment 
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of a debt owing by him to the bank. Both believed at the time that the bank 
was solvent, and the transaction was executed in good faith. A short time 
later the bank made an assignment for the benefit of creditors. Held, that 
the selling stockholder received, in effect, a portion of the bank's capital, that 
the purchase was to the prejudice of the bank's creditors by diminishing 
their chances of collecting their claims and that, holding the same as he did 
subject to the superior equities of the creditors, the assignee could recover 
it for their benefit. Fitzpatrick v. McGregor (1909), — Ga. — , 65 S. E. 859. 
Fish, C. J., reviews many authorities and renders an opinion which is 
especially instructive on the right of a corporation to purchase its own stock. 
In England it is uniformly held that a corporation cannot without express 
statutory permission purchase its own capital stock. See the leading case of 
Trevor v. Whitworth, L. R. 12 App. Cas. 409, which reviews the English de- 
cisions on this point. In the United States most of the courts hold that such 
a purchase is not objectionable if the rights of the creditors are not impaired 
thereby. See Mich. L. Rev. 407, where many cases on the English and Amer- 
ican rules are cited. The special capacity theory as to corporate powers 
would seem to make the purchase by a corporation of its own shares ultra 
vires unless such an act could be sustained as falling within one of the im- 
plied corporate powers. Save in a few exceptional cases, it is difficult to see 
why such a power should be implied. It is, however, quite properly implied 
when such a purchase is necessary to save a' debt owing by the selling stock- 
holder to a solvent corporation, and it is uniformly so held. Draper v. Black- 
well, etc., 138 Ala. 182; the principal case and Chillicothe, etc. Bank v. Fox, 
3 Blatchf. 431. If the corporation was insolvent at the time of the purchase 
it is clearly an invalid transaction and will be set aside. Alexander v. Relfe, 
74 Mo. 495 ; Currier v. Lebanon Slate Co., 56 N. H. 262. It seems that even 
in those states where the right of a corporation to purchase its stock is 
clearly established, the corporate creditors who are injured thereby can have 
the purchase declared voidable in their behalf. Clapp v. Peterson, 104 111. 26. 
The Georgia court properly held that if the bank was in fact insolvent at the 
time of the purchase, no amount of good faith would cut off the rights of 
the creditors and that the mere fact that the selling stockholder and the pres- 
ident of the bank thought the bank solvent did not prevent the application of 
the rule that the capital stock of an insolvent corporation is, as against the 
stockholders, a trust fund for the benefit of creditors and could not be with- 
drawn by a stockholder so as to divest the creditors of the right to it in 
satisfaction of their claims. 

Corporations. — Ownership of Stock. — Unlawful Pledge. — Rights of 
Pledgee. — Plaintiff, through her husband as agent, deposited with a broker, 
who was her husband's creditor, certain stock certificates on the back of 
which there was a blank assignment, reciting a transfer and a power of at- 
torney and giving the right to sell, transfer and assign, to secure the debt 
of her husband. Defendant bank accepted the stock so pledged as security 
for a loan to the broker, in entire good faith and believing the broker to be 
the owner of the stock. Plaintiff knew nothing of the pledge to the bank. 



